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Japanese-Chinese territorial disputes in the EaisiaCSea — between military confrontation and
economic cooperation

April 2008

Introduction

The management of the Japanese-Chinese relatiortsdp huge implications for the process of
accommodating China’s rise as a political, econaanid military power, and this process will exereagr
influence on regional as well as international #itgb(Drifte 2003). In this context, the modaligeof
addressing the Japanese-Chinese territorial ctailicthe East China Sea (referred to in Chinestast
Sea’ or ‘Donghai’) will have repercussions for tbelution of other territorial conflicts which Chirtaas
(notably in the South China Sea), and provide ingmirclues about China’s military power and howaty
use this power. Moreover given the strategic locatf the East China Sea (ECS), the outcome of the
disputes will also have an impact on how China mdgress the Taiwan issue. Additionally, in viewtloeé
energy aspects of the Japanese-Chinese territlisjalites, we can gain insights into the potensalvell as
the limits, of economic interest-based approacbegutde China towards becoming a peaceful regiandl
global stakeholder.

After initially managing to keep under wraps thepdite over the sovereignty of the Senkaku Islaoae]
‘Diaoyudao’ in the People’s Republic of China, ddoyutai’ in Taiwan) and also the later disputeenthe
delimitation of the maritime border in the ECS-wihe exception of occasional incidents — changed
circumstances within the last few years have forgggan and China to face the disputes squarelyfand
come to some kind of agreement to avoid a conftimmtavhich could possibly even degenerate intotamyi
clashes. From the beginning, the Japanese claima¢dhiere was no territorial issue concerning theesship

of the Senkaku Islands, while the Chinese proptseskt aside the sovereignty dispute (albeit leavia
doubt about its own legal claim to the islands) emdngage in “joint development” of the area’sdwarbon
resources. Concerning the maritime border in th& E@ither side has so far backed down from its own
fundamental approach of how to delineate this bordéhile the Japanese government had attempted to
placate the Chinese by abstaining from even sumgethe hydrocarbon resources in the disputed #nes,
holding tactic became unsustainable in the fac€loha’s relentless exploration of the area, togbmt of
now extracting gas and oil in the immediate vigiruf Japan’s proposed maritime border.
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However, since the beginning of the 21st centingy,folitical and security environment has changed
considerably which makes a solution of the dispsatesiltaneously more difficult and more urgentJapan,
the more accommodating attitude of the Ministryrofeign Affairs (MOFA) has given way to much more
public scrutiny of Japanese-Chinese relations asgdisions about Chinese political, military and remmic
intentions. On the Chinese side, the importande@ECS has risen because of China’s need for gntsyg
progress in exploring and now extracting oil and igethe ECS, and its desire to secure free atodbs
Pacific Ocean in the face of an ongoing strengtigeni Japanese-American military cooperation. Cigna
now much more able, as well as willing, to depksygrowing navy to protect its existing oil and gas
platforms, and to secure a safe passage to thBcRacean. The latter consideration has most liledtp
prompted China, since April 2004, to dispute Japataim to an Exclusive Economic Zone (EEZ) arotived
Okinotori Islands in the Pacific Ocean. Moreovédiatieral tensions have been increasing since tldelleof
the 1990s, notably as a result of the history issukthe rise of nationalism in both countries. iAgathis
complex background there is an increasing possitafia military incident.

This paper analyses the various legal, politicadlifary and economic circumstances of the two terial
disputes in the ECS, and it evaluates the apprsdmhboth sides to turn the ECS from a “sea of
confrontation’ to a “sea of peace and cooperatiiriong last Japan and China have agreed in pi@¢o an
economic interest-based approach and to jointheldgvthe hydrocarbon resources by setting aside the
sovereignty and border delimitation issues. As phthis approach, Japan is offering China
desperately-needed advanced technology for a nifectiee use of energy. However, this paper arghat
China’s exploration efforts as close as 5 km frbendapan-proposed maritime border have createtitpbli
and economicaits accomplisvhich are difficult to circumvent while the unedjdastribution of the economic
stakes (i.e. China's advance in exploiting the bgarbons of the ECS) puts a greater onus on Japan t
achieve a compromise. As a result, an overall bptiktical climate which would also have to be mor
sustainable, is a necessary precondition to comguah economic interest-based agreement, andesemtr
an escalation of the territorial disputes.

1. Legal aspects

The two disputes in the ECS revolve around the reiyety over the Senkaku Islands and the way the
maritime border between Japan and China in the #©08ld be drawn. Both disputes are considered I3t mo
observers to be interlinked, which complicates mmmmise. For the sake of space, the position iefdra-
which is partly congruent with that of the Peopleepublic of China (PRC) - is left out in the follmg

overview.
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a. Disputed sovereignty over the Senkaku Islands (fRidao)

The Senkaku Islandsifca 7 square kilometers) consist of five uninhabitdts and three barren rocks,
located approximately 120 nautical miles southwé&kinawa. They are situated at the edge of th8'BEC
continental shelf fronting the Okinawa Trough te #outh. The depth of the surrounding waters isitabo
100-150 meters, with the exception of a deep trondghe continental shelf just south and east efiskands,
that separates them from the Ryukyu Islands (V&e2@07, p. 151).

Japan claims that it incorporated the islandgaa nullius(vacant territory) in January 1895, having
discovered it ten years before. The authoritiesnpirial China, republican China and, until 197& PRC
did not dispute Japan's ownership. In January 1#@5Sino-Japanese War had turned in Japan’s fawatur
the acquisition of the Senkaku Islands cannotridestl in a legal sense to Japan acquiring Taiwamein
Peace Treaty of Shimonoseki, which was concludégpim of 1895. However, the acquisition of the
Senkaku Islands occurred after ten years of hasithly the Japanese government in view of possible
negative Chinese reactions, and the decision wasomweyed to other countries at the time, but madsic
only in 1952 (Urano 2005, 123 ff; Su 2005, p. S4u@ara 1971, p. 98; Zhou Jian 1991, p. 233). The
difference between China’s official interest in 8enkaku Islands and that shown in the ParaceSaratly
Islands in the South China Sea, is remarkabléhdridtter case, the Chinese government asserteghts as
early as the 19century, when other countries took an interesiiém or even laid claim to them (Buszinsky
& Sazlan 2007, pp. 144-45).

From 1945 to 1972 the islands were administeretthé®yJS as part of their occupation of Okinawa drey t
were returned to Japan along with Okinawa. Howealgrpugh the US confirms that the islands are @fart
the territory covered by the Japan-US securitytyre® US administration has ever made a statement
concerning the legal title of the islands, onlyereihg to Japan as effectively administering th&algncia
2007, p. 155). As early as 1971, reports saidWtsabil companies had stopped exploring activitrethe area
under pressure from the US administration (Niehl197446). China claimed the islands only in M8y Q,
after Japan and Taiwan had started talks on joaxptoring the energy resources around the Senlsédods,
and the US had agreed to return the islands, tegetith Okinawa to Japaféople’s Dailyl8 May 1970, 4
and 29 December 1970). Only on 30 December 197thdi€Chinese Foreign Ministry publish an official
statement claiming the islands (Urano et al. 2p0B5-6). This was therefore after the Committee fo
Coordination of Joint Prospecting for Mineral Resas in Asian Offshore Areas (CCOP), under theiaasp
of the UN Economic Commission for Asia and the [East (ECAFE), had conducted a geophysical survey in
1968. The Committee said in a report in May 1968 the continental shelf between Taiwan and Jaggn m
be extremely rich in oil reserves (Gao & Wu 200533). Since then the PRC has asserted territogiats to
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the islands, basing these on historical and legairaents, i.e. prior discovery and use (as nawgatiaids
and later source of medicinal herbs), the cesdidneoislands as part of Taiwan in the 1895 Shinsekd
Peace Treaty, as well as the cession of any Japatess to Chinese territory at the end of Worlar\lV

(Dai Tan 2006, pp. 142-3). Japan refutes thesavagts by referring to its uninterrupted administraof

the islands since their incorporation into Japah885, the incorporation of the islands before the
Shimonoseki Peace Treaty, the absence of any Ghataisns between 1895 and 1970, and the incorporati
of the islands into the Nansei Shoto group of d¢&nvhich had nothing to do with Taiwan and thuthwhe
1951 San Francisco Peace Treaty. Both sides eflapanese and Chinese maps published at various po
in the past to argue that the claim of the othée &iad been accepted (Anami 2007, p. 190; Zhoul9ah, p.
230; Suganuma 2000, pp. 124-9; Lee 2002, p. 11hat going into further detail suffice it to sdat the
majority of international law scholars seem to givere validity to the Japanese than to the Chinese
arguments, although there are also Japanese schiéamoue Kiyoshi and Murata Tadayoshi who suppo
the Chinese claim (Hsiung 2005, p. 10).

Initially both countries tried to play down theast dispute while still making clear their legaiots. The
topic was raised by Japanese leaders in 1972 af&] &8d in both cases the Chinese leaders, Zhai &md
Deng Xiaoping respectively, proposed not to de#h vi When Komeito Chairman Takeiri met Zhou Enlai
on 28 July 1972, in preparation of the normalisatibdiplomatic relations, the latter is quoted as

saying, There is no need to touch on the Senkd#tnds issue. Mr Takeiri, you also had no interesiso
had no interest. But the historians raise it aso@lpm due to the oil issue, and Mr Inoue Kiyoshvery keen
on it. However, there is no need to place imporamtit (omoku miru)” (Ishii 2006, p. 142). On 27
September 1972, Zhou Enlai, asked by Prime Minikk@aka about his opinion about the islands,
responded,” | do not want to discuss this issue tagvnot good to talk about it now. Only becao$eil it
has become a problem. Without it, neither Taiwanthe US will care” (Ishii 2006, p. 143). Deng Xéag
proposed in October 1974 shelving the Senkakudsl#sue in order to advance the conclusion oPdece
and Friendship Treaty (Urano et al. 2001, p. 43)eWthe negotiations entered the final stage amd) Deet
Japan’s Foreign Minister Sonoda Sunao on 10 Au@¥8, Deng said, according to the testimony of ghan
Xiangshan who participated in the negotiations er€hs the problem of what you call the Senkakanids
and what we call the Diaoyu Islands, and therésis the problem of the continental shelf. In Jajeme are
some people who use these issues to obstructghiagiof the Treaty. In our country there are geople
who want to obstruct [the Treaty]...But it is bettet to dwell on it (tsukitsumenai ho ga yoi). I tbpirit of
the Peace and Friendship Treaty, it does not matfgut the issue to the side for some years...ii @shal.,
2003, p. 320-1). In response to this, Sonoda readi?kng of Japan’s position on the islands and diéeca
only that incidents such as the sudden appeardradgat 200 ships around the islands, which ocduate
that time, should not happen again, which Deng ped

Please note that you are bounded by our conditions of use
http://www.lse.ac.uk/resources/copyrights.htm (c) 2008




Japanese — Chinese territorial disputes in the East China Sea — between military
confrontation and economic cooperation.

It is quite clear that in 1972, the Chinese weng keen on achieving the normalisation of diplomati
relations, and in 1978, the conclusion od the Paadd-riendship Treaty; and since both agreemeantf
serious difficulties, the Chinese leaders did nabinthe Senkaku Islands as yet another problertaial $n
their way. The two diplomatic agreements were aadebut at the cost of sweeping explosive issneeu
the carpet, by agreeing to disagree for the tinmego@hou Enlai's response is particularly interggtsince
he let know that he was aware of Professor Inoyedtii's support for China's claim. Even more préphe
was his comment that the sovereignty issue woutdine a problem if oil should be extracted fromahea.
It is also interesting that already in 1978, thatowntal shelf issue was recognised as an item of
disagreement.

Being equally keen on the 1972 and 1978 agreentietdapanese seemed inclined to go along with the
Chinese approach, having made their stance orotleeesgnty issue clear. However, as long as thieiars
on both sides are not opened, it is difficult tdga to what extent or in what form Japan ever decefhe
shelving of the issue and took a stance diffenemhfthat today, which even denies that there esrédrial
issue regarding the Senkaku Islands. Looking atiaffJapanese statements, it is fair to say tieethas
been an evolution from agreeing, at least implictth the “shelving arrangement’ in 1972 and in81%7
later explicitly denying such an agreement. Okadtsimi argues that for political convenience, Jameed
in 1978 to shelve the issue, but that this wasdfiit from accepting it in a legal sense (Okab&2p091).
The following official Japanese statements coulahberpreted in this light. In October 1990, thebDet
Secretary Sakamoto Misoji declared that the islasde between Japan, China and Taiwan (sic) stoauld
solved by a later generatio@l{ina Aktuell October 1990, p. 781, quoting Kyodo, 23 Octol89Q). But by
the time China promulgated its law on territoriaters in February 1992 (see below), the Japanese
government would unequivocally deny any “shelvioigthe issue. When at that time Prime Minister
Miyazawa Kiichi protested against the Chinese laferring to a prior understanding with Deng Xiaapi
over the Senkaku Islands, the MOFA issued a caoredenying such an understanding (Hagstrom 2003, p
150, p. 155). In September 1996, Administrativeevidinister Hayashi Sadayuki said that Japan had not
agreed with Deng’s ‘put on the shelf’ proposal i{I2006, p. 158), i.e. arguing that there is noiterial

issue.

In recent years, the Japanese government hasnegdfids claims to the islands by leasing somé&eit from
their private owners. In January 2003, it was riggbthat in May 1972, the government had signed-gear
lease for Kubashima, separate from three otherdsl@Uotsurishima, Minami-kojima and Kita-kojima
islands). These were leased from 2002, on a onergaawable contract. Kubashima had been leasdueby
government since its reversion in 1972 with Okinawaler an obligation to the US side, which warited
continue to use the island (along with Taishojimhich is a national property) for bombing drildédmiuri
Shimbun8 January 2003). It is said that another reasole&sing the other islands is to prevent trespgssi
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by and sales to third parties. Beijing as well a@&i protested the Japanese maapén Timess January
2003).

b. Disputed maritime border in the ECS

In the case of the delimitation of the ECS maritimoeder between Japan and China, the dispute revolv
around Japan demanding the application of the esjaitte approach, whereas China insists with equal
fervour on the application of the principle of thetural prolongation of the continental shelf. Bhsa the
latter approach, which allows claims up to 350 nomithe coast, China claims an area which extenods f
its coast up to the Okinawa Trougtir¢a 2000 m depth) which is within the 350 nm limitpda disputes the
Chinese topographical interpretation and consithetsthe Trough is merely a dent in the continesitalf
which cannot be construed to be a physical boed®t,considers Okinawa to be sitting on the contalen
shelf (Sakamoto 2007, p. 21). Japan argues th&HzZeof both sides overlap because the width o268 is
less than 400 nm and therefore the median (or egad) line drawn through the overlapping areautthbe
the maritime border. However, as long as a bosiaoi agreed upon by both sides, Japan claims tdten
authority (senzaiteki kengen) over an area stretchp to 200 nm from its coast (Email from the @hin
Division of the MOFA, 23 June 2007). Whereas foir@lthe disputed area is therefore between the
Japanese-proposed median line and the Okinawa ArémgJlapan it is the overlapping area of the 200
EEZ. The Japanese discount the natural shelf pyatton approach as being superceded by more recent
international litigation cases. The Chinese sabeotif continental shelf principle favours Chineserests.
The median line approach is advantageous to trendap, notably in view of its demand to draw the li
westward of the Senkaku islands. According to Andnsiuke, if the International Court of Justice tas
decide, it is likely that the maritime border wolle somewhere between the median line and the®00 n
EEZ line of China, because in recent decisioni®@iQourt, the length of the coastal line has alvimen an
important criterion (Anami 2007, p. 194).

The delimitation issue is made more complex bycthens of South Korea, which borders the ECS in the
north. Whereas South Korea has not yet agreed@fitha on the delimitation of its maritime borderda
even has a dispute over the territorial title suamerged feature (‘leo’ in Korean; ‘Suyan’ in Gise) on the
continental shelf, it has a provisional agreemettt dapan. However, in 1974, when both countriested

the Agreement between Japan and the Republic &ge&KGpncerning the Establishment of Boundary in the
Northern Part of the Continental Shelf Adjacenthi® Two Countries, and the Agreement between Japdn
the Republic of Korea Concerning the Joint Develeptof the Southern Part of the Continental Shelf
Adjacent to the Two Countries, China objected vogisty, but without referring to any particular terial
claim of its own. As a result, Japan deferredicatifon of the agreements until June 1978, wheatiied the
agreement without regard to China’s continued dppogGao & Wu 2005, p. 33). Japan and South Korea
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conducted seven explorations on three sites beti@®d and 1986, but, without finding any econontycal
viable fields, they abandoned the seaitbréa Herald 2 August 2002).

The agreement on the joint development in the sootpart also has a negative impact on Japansense
on the use of the median line in delimitating tapahese-Chinese maritime border. While Korea exish
the natural prolongation of the continental sh#dfpan wanted to apply the equidistance principlerdier to
overcome the deadlock, Korea disclaimed in theeageat the rights that it would have under unildtera
development of the area stretching down to the @kinTrough, while Japan disclaimed half the right t
develop the area up to the median line. Howeveratireement contains a provision (Article 28) which
denies any prejudice of the agreement to the uléirsavereign rights of any part of the Joint Depaient
Zone (Takeyama 1984, p. 295, p.302; Hamamoto 30033).

The dispute over the title to the Senkaku Islasdmked in various ways to the pending questiohay to
draw the maritime border between Japan and CHimall be important to clarify whether these islarallow
the owner state to claim an EEZ and a continehilf.sAccording to the 1982 UN Convention of theaLaf
the Sea (UNCLOS), Article 121 (3), ‘Rocks which mahsustain human habitation or economic life efrth
own shall have no exclusive economic zone or cental shelf”. Valencia states that both countrgea
that the islands generate the right to a 12 nntaeeal water zone and to a 12 nm contiguous zbog,
whereas China applies Article 121 (3) and thusetettie islands the right to an EEZ and continestielf,
Japan disagrees and upholds such claims (Valef6ia p. 154). If Japan's interpretation of UNCL@S i
accepted, then it can claim up to an equidistaltwith China. If China is given the title to tistands under
such conditions, it could claim a continental slglfto the Okinawa Trough, and an EEZ to an eciaidis
line with the nearest undisputed Japanese islatid:r®ise both countries would have an overlapping
continental shelf and EEZ claims extending fromrthearest undisputed territory (Valencia 2007145).
However, according to Sakamoto Shigeki, China lmisaken an official position on whether the Senkak
Islands are a rock or an island, which means thigtio the latter case could the islands be eititbean EEZ
(Sakamoto 2007, p. 21).

Most international law scholars argue that theltgsm of the ownership of the Senkaku Islands is a
prerequisite for coming to an agreement over thiendation of the maritime border between Japan and
China in the ECS (Gao & Wu 2005, p. 46). Howevaige¥cia considers this evaluation outdated in \oéw
‘recent legal developments’, without specifyingnh®alencia 2007, p. 166).
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c. Relevant domestic laws

In this context it is important to mention the datielaws which both countries enacted to proteeirt
maritime interests, because they shape the frankewavhich a compromise can be found. In the follayy
the major relevant laws and regulations are briefisoduced.

China

In 1958, the Standing Committee of China’s Natidtedple's Congress passed a statement conceraing th
territorial waters, that established a 12 nm zbuoé the statement did not say anything about maeiti
borders (Ishii 2006, p. 145). Moreover, the stateneaumerated various islands as in the 1992 law (s
further down), but omitted mentioning the Diaoylafsls (Miyoshi 2006, p. 260). This statement was
followed in 1992 by the ‘Law of the People’s Repalaf China on its Territorial Waters and their
Contiguous Areas’, that included not only the Sdbkina Sea, but also explicitly the Senkaku Islands
According to reports, it was the People’s Liberatdamy (PLA) which insisted, over the objectionstioé
Chinese Ministry of Foreign Affairs, in explicitheferring to the Senkaku Islands (Hagstrom, p. 168
territorial law raised great concern with all mang neighbours of China, including Japan, whichcatfly
protested several times and at various officiatleYSuganuma 2000, pp. 142-4; Hagstrom 2003, pp.
148-153). But the Chinese top leadership was netasted in pushing the issue any further. WhamJia
Zemin, then Secretary General of the Chine CommiRagy, visited Japan in April 1992, Prime Ministe
Miyazawa raised the issue of China’s new territdaa, but Jiang referred to a statement made #8118/
Deng Xiaoping about leaving the issue for the fitiMend| 1995, p. 82). The 1992 Law complicated the
preparation for the first visit by the Japaneseemp(Tenno) to China, an event which both JapahGinna
very much desired should occur without incidents. this reason, as well as to calm the concerns of
countries disputing territory with China in the $oChina Sea, the Chinese Foreign Ministry stétat the
law did not represent a change in Chinese foreddicyy and would not affect the joint developmeht o
contested territorieBgijing Review30 March 1992, p. 10-11).

In 1996, China ratified UNCLOS, which it had sigredthe first day the Convention was opened for
signature in 1982. In the ratification declarati@hina reconfirmed its sovereignty over the terié®
mentioned in the 1992 Law. At the same time, Clpimemulgated the precise location of straight bamses|
which is important to delineate the Territorial $ea the Contiguous Zone. In the text it is staed the
remaining baselines for the Territorial Sea wowgdahnounced at a future date. It is probably not a
coincidence that the baseline for the Diaoyu Istands among those not announced (Song 2002, 8).9, 1
Incidentally, both Japan and China have drawn #&selnes around their territory in a way which is
considered by some legal scholars to be not inviitte UNCLOS criteria, and the Japanese governrdeas
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not agree with China’s base lines (Valencia 20074B; Kawasaki-Urabe 1996, p. 93). This is wortihevh
mentioning here because this circumstance willirecqan additional compromise when Japan and Chara w
to agree in future on the location of the EEZs tmedmaritime boundaries.

In 1998, the National People's Congress promulgdiedRC Exclusive Economic Zone and Continental
Shelf Act which did not mention any specific gequnigal areas. However, in Article 2 paragraph 3jilg
opens the door for an agreement which diverts ttwrprinciples set out in the Act: "Conflicting ictes
regarding the EEZ and the Continental Shelf byRRE€ and States with opposite or adjacent coaslish&ha
settled, on the basis of international law andocoadance with the principle of equity, by an agrneat
delimiting the area so claimed™ (Sakamoto 20022).

Japan

In May 1977, Japan adopted a law which expandeddhetry's claim to territorial waters from 3 nmid
nm, and which also established a 200 nm fisherg zafier having ratified UNCLOS in June 1996, it
established in the following month the Law on tlegriforial Sea and the Contiguous Zone, as wethas
Law on the EEZ and Continental Shelf, which wengpsemented by guidelines for implementation. The
latter also established an EEZ around the Senlg&nds. However, laws and the guidelines lack any
stipulations in case of infringements in the man@iareas. The Law on the EEZ and Continental Shelf
stipulates in Article 2 that the median line shoaighly “or the line which may be agreed upon bydamd
foreign country as a substitute™. This gives tigadase government legal room to agree with China on
another maritime border not based on the median dia is the case with China’s 1998 Act.

As a result of China’s expanding activities in Hast China Sea since the second half of the 1999&)pper
House representative, Takemi Keizo, took an interethe issue as early as December 1995, through D
interpellations of the government, which led to wew laws in 2007. As a result of Takemi’s initdforts,
the Liberal Democratic Party's (LDP) Foreign AflaCommittee (Gaiko Chosakai) took the issue up in
November 2003 and established a Working Team heagl@dkemi (interview with Takemi Keizo, 7 October
2004;Yomiuri Shimbun28 April 2005). As a result, on 15 June 2004,tB&"s General Affairs Council
(Seimu Chosakai) published the "Nine ProposalgdteBt the Ocean Rights’, which called for a
comprehensive maritime strategy, and robust messune legislation to protect Japan's maritime @gsy;
particularly in the ECS. This Proposal led, in A@@06, to the establishment of a study group cesimy the
LDP and New Komeito, later joined by the Democr&asty of Japan (DPJ), to study the establishmieat o
basic maritime law. Two separate bills creatingBasic Law of the Ocean
(http://www.ron.gr.jp/law/law/kaiyou_k.htjrand the Law on Establishing Safety Areas for kitag

Structures
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(http://law.e-gov.go.jp/announce/H19HO034.htmkre passed by the Diet in April 2007, and cambe i
effect on 16 July 2007. One of the main aims ofsheond law is to protect the vessels used by marin

resource explorers and fishermen in Japan's EEZlaWis based on Article 60, paragraph 5 of UNCLOS
and was therefore overdue. Since the Japanesengoaet raised the stakes in the ECS conflict in 2005
giving a Japanese company a licence to surveyrdaeaajacent to the median line on the Japanesegisid
became necessary to provide security guarantessi¢bractivities (see further down). It is notewwgrthat
these two laws were the result of the endeavouiBiblymembers (led by Takemi Keizo) which has rexb
very common. They were formulated with the actigatdbution of the Ocean Policy Research Foundation
(Kaiyo Seisaku Kenkyu Zaidan), an organisation asekawa Yohei's Nippon Foundation, and it took only
nine months to finalise the legislation (Akiyama2Z These legislative efforts were primarily matied by
China’s activities in the ECS, but it remains tasben to what extent law enforcement agenciesugdlthe
laws to oppose these activities, and to what extesawill heighten the likelihood of a clash betme
Japanese and Chinese coast guards, or even thigis imathe absence of a solution of the territatisputes
(Financial Times21 March 2007).

2. The East China Sea’s hydrocarbon resources

It seems obvious that the conclusions of the 196@E Report about great hydrocarbon reserves i@
notably around the Senkaku Islands, ignited thad&thina sovereignty dispute. The Report’s conmhssi
were later confirmed by Japanese as well as Chimessarch. According to a 1994 estimate by METI
(Ministry of the Economy, Trade and Industry Miny3t deposits of oil and natural gas on the Jajden af
the East China Sea amount to 500 million kilolitiresrude oil volumeYomiuri Shimbun28 August 2004).
Selig Harrison mentions that Chinese estimate®tfial ECS gas reserves on the entire shelf range
175 — 210 trillion cubic feet (Saudi Arabia alorsshproven and probable’ gas reserves of 21.8tmiltubic
feet and the US 117.4 trillion cubic feet). Foreggtimates of potential oil reserves on the sheliaa high as
100 billion barrels (Saudi 261.7 billion barrels$ @2 billion barrels ‘proven and probable’). Haongefers
to Chinese estimates of "proven and probable regesves of some 17.5 trillion cubic feet on then€be
side, much of it in the Xihu Trough. Both countraésume rich petroleum deposits in the seabed ditbien
disputed Senkaku Islands, where the Japanese goeertispeaks of over 94.5 billion barrels of quadity
(Harrison 2005, p. 5-6).

The importance of hydrocarbon resources for bgdadand China has only increased since then, Wbtk
countries want to reduce their high dependenceriergy on the Middle East. Japan has reduced its oi
dependence by a third since the oil crises in 8¥94, but it remains the world’s third largest aoner of oil
(after China and the US), as well as the world'gdat importer of liquified natural gas (LNG), aooting for
40 percent of total world imports. While its enempnsumption growth is expected to level off, Jawdh
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continue to import vast quantities of oil and gas2003, China became the world's second largestooer
of oil (it became a net oil importer in 1993), tmMling the US but now ahead of Japan. Accordinp¢a2004
World Energy Outlook released by the Internatidiiargy Agency, China'’s oil imports in 2030 will cea
about 500 million tons, an amount equivalent to.lih&orts Y omiuri Shimbunl3 April 2005). In 2006,
China was the world’s sixth largest oil producer
(http://www.bp.com/liveassets/bp_internet/globallbgidalbp uk_english/reports_and_publications/siatibt
energy_review_2007/STAGING/local_assets/downlgaiissil_section_2007.pgif

Currently, the most important hydrocarbon resoimdee ECS is gas. Although gas has a share ofaiiyt
3 % in China’s total energy consumption, it isngsfast, driven by a deliberate policy of reduding
environmentally damaging high coal consumptior2007, despite its own growing gas production, China
started to import gas in the form of LNG. It is@lglevant in our context that China’'s leaders idenghat
control of foreign oil and gas fields is very imfaont for guaranteeing a stable supply, rather tefing on
market forces and diversification, as Japan doeswell known that this Chinese approach is ating
considerable international criticism as to its itipan certain conflict zones (e.g. Darfur in Sudan)

Clearly, the considerable oil and gas resourcéisarECS would be important for both countries mdy an
terms of satisfying their absolute needs, but elseducing their import dependence on the MiddistE
China’s oil and gas consumption is increasing fastd growing higher than that of Japan. Some Geine
specialists are even using this circumstance tesgiesir country's territorial claims, arguing thatthe
bigger country, it has the right to claim the whotetinental shelf up to the Okinawa Trough for the
delimitation of the EEZ. Implicitly, this contairise argument that as the bigger country with tleatgr need
of energy resources, China has a greater rightetgetresources. This is very similar to China’isiaff
insistence that its continental shelf demand mcicordance with UNCLOS, because of the lengthsof it
coastal line and its population there, in conttaghe narrow and sparsely populated Okinawa istdnaih
(interview with a senior MOFA official, 19 Octob2004). This argument was also used by China’s
ambassador, Wang Jin, in Tokyo in 2005: ‘In contrashe long coast line of China, Japan consisés o
chain of islands. Seen from this special geograplpoint of view, the median line as the bordemssn the
two countries does not agree with the principleapdity” (Hamakawa 2006, p. 3).

There are purely economic and logistical reasoristwin practice make the oil and gas reserveser&@S
more useful for China than for Japan. In the cdgms, which seems to be most abundant in the staate
area, it is important to note that Japan imporssagdy in form of LNG and therefore a big land-lzhse
gasefication plant would have to be built. This Wdoequire laying a pipeline, which would be unemcal
because it would have to lead to Japan's majomucoeiscentres, over 2,000 km from the gas fields.
Moreover, such a pipeline would have to cross desgers, including the Okinawa Trough (Goto 200538).
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Dai 2006, p. 166). In the case of oil, opinionsra@e diverse because extracted oil could morédydaesi
loaded on tankers, although using the existing €@mipeline structure to the Chinese mainland avbel
cheaper.

Obviously, these economic and logistical circumsggrhave no impact on legal circumstances and do no
provide grounds for demanding that Japan shouldddyaits territorial claims to facilitate a solutiol here
are no practical obstacles to Japan taking pahdrexploitation of the oil and gas fields, as vealisharing
the profits as part of a bilateral agreement.

3. Initial attempts at joint development

Soon after the 1969 Report, Japan started to explih its ECS neighbours possibilities for joint
development of the Sea’s hydrocarbon resourceset#mwat that time Japan had not yet established
diplomatic relations with the PRC, only with Taiw@Republic of China). In March 1969, Japan began
protracted negotiations with Taiwan and South Kolesding to an agreement in principle in Septeni®&0,
to set up a joint development project (Yu 19941Q); Nieh 1971, p. 444; Takeyama 1984, p. 286).

After switching diplomatic recognition from Taiwam the PRC in 1972, Japan continued negotiatiotts wi
South Korea only, and only on the maritime areavbenh the two countries in the northern area oEGS.
This resulted in the above-mentioned agreementhykiespite China’s protests, was ratified by Japan
1978. Most of the joint development zone is onJhpanese side of what Japan claims to be the migtan
(Park 2005, p. 21), a situation which Japan toddisinegotiations with China wants to avoid. M@
some sections of the maritime area in which Jajmhsaime survey work in 2004 (see further down)adse
part of the 1978 Japan-South Korea joint develograera; and some of the area being developed now by
China in the North of the ECS (notably the Longdiiietdl) is considered by South Korea as adjacetidd
joint development area (Park 2006, p. 104-105%. dtear from this circumstance that an agreemetwéen
Japan and China concerning the northern part dE@f® will have to involve South Korea and ultimgteill
depend on an agreed maritime border between tiee atd China.

There have also been proposals for Japan and @hjoimtly develop energy reserves in the ECS.984]
Deng Xiaoping proposed solving the territorial gesbs of the Spratly Islands in the South China &ehthe
Senkaku Islands, by jointly developing the dispugeshs before discussing the question of sovese(tit
1994, p. 107; Urano et al. 2001, p. 49). There Heeen various other reports about Chinese joint
development proposals for the continental shelf/anthe Senkaku Islands area, but in each case Japt
demanded a settlement of the maritime border mgraton of its title to the Senkaku Islands. Thet@er
1980 proposal by Deputy Premier Yao Yilin for joait development around the Senkaku islands is

Please note that you are bounded by our conditions of use
http://www.lse.ac.uk/resources/copyrights.htm (c) 2008




Japanese — Chinese territorial disputes in the East China Sea — between military
confrontation and economic cooperation.

particularly intriguing, since he mentioned thathbuld also include the U8gahi Evening Newd4 1
October 1980). In the same year, Japanese-Chiegssiations on joint development of the area, idicig
the area around the islands, foundered after assefimeetings (Drifte 2003, p. 59). Other neguires took
part between 1985 and 2001 which foundered as mche territorial disputes as on the disarray agrtbe
various Chinese actors (Yarita 2005, p. 23-6). Minastry of Foreign Affairs asserts that these rtegmns
were only between private entities, not betweeriwltegovernments (Email from the China Divisiortle
MOFA, 22 June 2007). However, Miyoshi writes the hegotiations between oil development comparfies o
both sides after 1985 were under the supervisidheofovernments (Miyoshi 2006, p. 271). In 1998, t
relevant Shanghai office of the Chinese State Gbpraposed joint research on the Japanese sitleeof
continental shelf, to a Japanese oil company,hmitdtter declined in view of Japanese claims wészignty
over the area (Hiramatsu 2002, p. 83-4). On 12 l&t®996, Foreign Minister Qian Qichen suggeste to
Japanese media group in Beijing that the soverngigatie over the Senkaku Islands should be shelndd
the area jointly developed (Mohri, p. 141). Howevkee Japanese government restated that beforeal&sy
about joint exploration of the continental shel@ilcbstart, the issue of the delimitation would h&wvée
settled (MOFA Press Conference 15 October 1996,
http://www.mofa.go.jp/announce/press/1996/10/10h3I#D).

4. The rise of tensions

Although Japan and China initially managed to kifxepdispute over the Senkaku Islands largely undaps,
the occasional restatement of both sides™ contigatggal position left no doubt about the unrestligsue.
However, various incidents occasionally interrugtad truce until the tensions became more or less
permanent at the end of the 1990s, when they veeméorced by the maritime border dispute. Tensivas
also fanned by a general deterioration of the duidtrelationship as a result of China’s militaeyelopments,
the Japanese reaction to them being to enhanseditsity links with the US. This was seen by Clara
aiming for its containment. In addition, there was history conflict, rising nationalism and assertess on
both sides, and growing political and economic cetitipn between the two countries contributingte t
rising tensions.

The most serious incidents were initially creatgahltionalist groups in Japan, the PRC, Hong Kardy a
Taiwan. For example, in 1978, members of a Japaiggstewing group landed on the Uotsuri/Diaoyu msla
to erect a lighthouse, and the same group rep#ateoh July 1996, on one of the other islets, Kajama
(Chung 2004, Chapter 3). In February 2005, thenlgemgovernment finally ceded to the demands of the
group to take over the Uotsuri lighthouse structurd its maintenance (Kaijo Hoan Report 2007, p. 16
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In 1978, a fleet of fishing vessels from the Cheneminland entered the waters around the Senkkndis
just as Japan and China were trying to reach a mmmgpe to conclude the Peace and Friendship T#aty
1978. It is assumed that, in this case, the Chigesernment wanted to pressurise Japan on the Benka
issue. In September 1996, another incident ledg¢atowning of a Hong Kong activist in the terrigbr
waters of the island group, when the Japanese réigsantercepted his boat. In March 2004, sevem€se
activists landed on Uotsuri Island. After the Jagsanpolice arrested them, the Chinese Foreign tinis
protested and called it a serious violation of @sg1sovereignty over the island. In order to preaap
further diplomatic tensions, the Japanese thenrtegpthe activistsfomiuri Shimbun5 October 2004).

a. Chinese exploration and Japanese abstention

Of a more serious long-term nature are the tengiensrated by China’s pursuit of oil and gas exrions,
as well as the increase of Chinese scientific rekezessels and naval vessels in the ECS areaetlaiy
Japan as its EEZ and around the Senkaku Islandge¥éo, the Japanese government took until the etitko
1990s before really making an issue of the Chiaeseities.

China’s exploration activities in the ECS started974 (Hiramatsu 2002, p. 74). In 1983, the Pingthand
gas field was discovered by the then Ministry oblégy and Mineral Resources, and preparation for
exploration began in 1992 (ADB Report 2004). From ¢arly 1990s, China stepped up exploration in
Japan’s claimed EEZ. Faced with Japanese proRis)g insisted that operations by Chinese shiphée
zone were legitimate scientific research as peeahitinder UNCLOS. However, the Japanese government
often discovered evidence of China conducting egpion into natural resources, in violation of the
Convention. These activities included drilling imneral deposits and firing air guns at the seabed

In October 1999, a rig only 4.8 km from the mediaa found gas in what was later called the Chumfield
(Hiramatsu 2002, p. 78). This Chunxiao gas fieldass part of what is confusingly called the Chuxgas
field group (‘tengun’ in Japanese) and encompassegether four gas fields. Apart from the Chunxias
field, these are the Tianwaitian, Duangiao and Qargas fields. In November 1998, China started full
operations of its first oil and natural gas fiakdthhe Pinghu field, about 70 km from the mediae kim the
Chinese side. As proof of the Japanese governmentslasting tolerance of China’s ECS resource
extraction activities, in 1997 — 98, it co-financéurough its contribution to the Asian DevelopmBank
(ADB), as well as directly through its Exportimp&ank (renamed in 1999 Japan Bank of International
Cooperation), the two oil and gas pipelines fromRBinghu field to the Chinese mainland. The oikpie to
a Chinese off-shore island is 306 km long and #sepeline to Luchao is 386 km. The initial dissement
by the ADB was in February 1997, and the final aas as late as November 2001 (ADB Report May 2004).
This support of Chinese oil and gas extractionvdes has received heavy criticism in Japan itelagears.
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Today, the Japanese government publicly insistshieaPinghu field is within the contested ECS aasa
long as no agreement on the demarcation is reabbeduse it lies within 200 nm from the Japanese
mainland ¥ omiuri Shimbun28 April 2005, 9 November 2006). The Pinghu piped have now also come
under suspicion because China has connected thiéntheipipelines of the Chunxiao field. Seen from a
Chinese perspective, however, the long-term Japaonkgance and even financial support must haga be
interpreted as at least implicit acquiescence to&h rights in the area, as long as it did nobengass any
area on the Japanese side of the median line.

According to Japanese press reports, productiotedtat the Tianwaijian gas field (50 — 60 km frora
median line) in September 200&pan Times2 October 2005; Anami 2007, p. 210). The Chireesapany
in charge, China National Off-shore Oil Corporat{@NOOC), however, announced the beginning of
production in 2006 only on 12 April 2007, when ufigished its 2006 annual report (Interview with r8iziu
Yoshikazu ofTokyo Shimbunl4 May 2007Kyodo News12 April 2007.

At the time of writing (April 2008), it is not cledow close China is to starting production frora th
Chunxiao gas field, which is the closest Chineslelfio the median line. There have been several
announcements about the start by CNOOC, but newefirzal confirmation. It seems that the Chinese ar
withholding the start because it would force thevmouch more assertive Japanese government to take
countermeasures and render any compromise evendificeelt. It is probable that the past announcetse
are a means by CNOOC to put pressure on the cgaivalnment to allow it to proceed. When production
starts, it would be easy to observe a gas flam&ghndoes with gas extraction.

While China became increasingly active in explofi@S gas and oil reserves, Japan has long heldvwadtk
its own explorations, with the exception of thefdted exploration under the 1974 Japan-South Kivessdy.
Several Japanese companies applied for ECS explogrmits in the 1970s but the Japanese goverinmen
turned them down. It is reported that the Minigify=oreign Affairs did not want to upset China (Nma
2005, p. 68;Japan Times8 September 2001; Hiramatsu 2002, p. 112). Bradsio in accordance with Article
83 (3) of UNCLOS, which advises states not to utadker actions which may hamper or jeopardise a final
agreement. As a result, only the Ministry of Traael Industry’s Energy Agency did geological redearc
the ECS between 1972 and 1991, and 1996-2000hd&@txiact locations are not clear
(www.yomiuri.co.jp/atmoney/special/47/naruhodol16&ht

Until 2004, the Japanese government was reluataaitdw Japanese companies to survey the ECS. tGaly
Diet Member Takemi Keizo expressed concern sineesdétond half of the 1990s, as we have seen. Among
the media, only those on the right of the politiséctrum like th&ankei Shimbumater also theé/omiuri
Shimbuntook an interest. One individual who has beenimgitnost extensively on the Chinese economic
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and military activities in the ECS is Hiramatsu o, a former researcher of the National Institdite
Defense Studies (NIDS). He did not fail to point the curious situation that China was given pesiais by
the Japanese government to do “scientific reseéatthough it was understood that this in practis®
involved energy resource and military research)emich permission was not given to Japanese caagan
(Hiramatsu 2002, p. 111-13).

Before changing its mind on allowing exploratioysllapanese companies, the Japanese government had
started to ask the Chinese in 2003, to hand ovieratathe Chunxiao field, but Beijing refused siitce
considers the area part of its EEZ. In order taaeoh its leverage, the Japanese government deni@é04

to collect its own geological information. Fromyth October 2004, a private company commissioned b
the Energy Agency of the METI conducted on the dapa side of the median line a geological sureey, t
investigate whether China was tapping into gasvesavhich straddle the median line. The surveg aras

a 210 km north-south strip, with a width of 30 Kire lower end facing the Chunxiao and Tianwaitias g
fields on the Chinese side (MapKmijo Hoan Repoto 20Q6. 38). Incidentally, according to a Korean
interpretation, a northern segment of the surveg aapprox. 45 square km, lies within the aremagked

for joint development with South Korea in 1978 (P2006, p. 104).

China immediately reacted after the announcemetiteo$urvey and warned the Japanese to "act with
caution” in what it considered to be the Chinesg EE
(http://www.fmprc.gov.cn/chn/wjb/zzjg/yzs/gjlb/128B02/t142352.htn It was even reported that a Chinese

surveillance vessel, and later two warships, tiiechase away the survey shiséhi Shimbunl3 October
2004;Yomiuri Shimbun13 April 2005). The Interim Report of the surveyFebruary 2005, concluded that it
was highly likely that the Chunxiao and Duangiaolggical structures were linked with those on the
Japanese side of the median Line, which was coefiras definite in the final report in April 2006dmiuri
Shimbun2 April 2005). The Chinese dispute any geophydioklbetween the two sides, maintaining the
geological faults near the two gas fields do prégech a link Yomiuri Shimbun21 February 2005). In
addition to this survey, the Japanese decidedd 28 increase its budget allocation for exploragativities,
including the acquisition of a survey ship for gaploration in the ECSAsahi Shimbur24 December

2004).

Pressure on the Japanese government to react rddurtteer in January 2005, when it announced the
discovery of 12 exploration areas that had sechetBn earmarked by China, three being entirelyjhen t
Japanese side of the median line, and one stradtiienline. During the 1st round of the Japan-China
Consultations Concerning the East China Sea aner™htters (see further down), the Japanese gowsrtnm
protested about this move but did not receive ardeswer from the Chinesédmiuri Shimbunl January
2005). After having confirmed officially in AprilGD5 that the geological structures of the Chunziagd
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Duangiao gas fields extended onto the Japanesefside median line, the Japanese government acadun
its intention to start the procedures to awardde#iing rights to private companies (Kaiyo HakosP006, p.
131). In July 2005, Teikoku Oil was given a licenadrill in three areas along the Japanese sideeof
median line, totalling 400 square km which run gltime Chunxiao and Duangiao gas fieldsghi Shimbun
15 July 2005). To no one's surprise, China haddjreleclared that it would consider test drillirsg a
constituting serious damage to its interests arit$ ®overeignty, thus reconfirming its positioroabChina’s
EEZ reaching to the Okinawa TroudFirfancial Times14 July 2005). At the time of writing (April 2008
Teikoku Oil has not started any test drilling, alilgh theoretically at least, its security conceimsuld have
been alleviated by the above-mentioned 2007 lavediat protecting off-shore structures. However, the
company is waiting for a conclusion of the bilatgyavernment negotiations, and even once a breatkdfhr
has been achieved, it may take two years befaamnistart test drilling because of technical cirstamces
(Kyodo News26 May 2007).

b. Chinese research vessels and the Prior Notific&gyreement of 2001

Table 1

Chronology of the Prior Notification Agreement @1

Japan China Consultation on the framework of mypuar notification of the marine resear@aiyo-chosa

katsudo no Sougo-Jizentsuho no Wakugumi ni kanNiityu Kyogi)

1st round of the Japan China Consultation on gmadswork of mutual prior notification of the marine
research: September 2000

2nd round of the Japan China Consultation on tm@émork of mutual prior notification of the marine
research: September 2000

Informal Japan China Consultation on the framevadnutual prior notification of the marine research
October 2000

3rd round of the Japan China Consultation on thméwork of mutual prior notification of the marine
research: November 2000

4th round of the Japan China Consultation on tammé&work of mutual prior notification of the marine
research: December 2000

5th round of the Japan China Consultation on taméwork of mutual prior notification of the marine
research: December 2000

6th round of the Japan China Consultation on theéwork of mutual prior notification of the marine
research: January 2001
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Source: China Division, Ministry of Foreign Affajr3apan

With the ongoing Chinese development of carbonuess in the ECS and the lack of a bilaterally edre
maritime border, an increasing number of so-callinese research vessels entering the disputed area
without prior consent by Japan (as would be reduireder UNCLOS if the area was part of Japan's EEZ)
added to the tensions. When challenged by the éapatoast guard, the Chinese responded eitheththat
were operating in the open sea, or conductingitegie research in China's EEZ, or they simply igdor
Japanese warnings (Hiramatsu 2002, p. 86 ff). Wihil&@991 the coast guard reported four unauthorised
entries into Japan's claimed EEZ, the number iseetdo 33 cases in 1999 (MOFA information sheet, 8
August 2000). Moreover, since 1996, Chinese rebeagssels increasingly also entered the waterfief t
Senkaku Islands, including its territorial wateks. mentioned above, nationalists from both sidewaoted
activities around the Senkaku Islands.

With the further rise of incursions in 2000, theuation reached a climax by the summer, and on@usiy

the Foreign Affairs Committee of the LDP postpoaeden17.2 billion ODA loan package to China, making
release of the loan contingent on a satisfact@wfiation of these incursions from the Chinesgjm the
meeting of Foreign Minister Kono Yohei with his @ase counterpart in Beijing at the end of Aug@stnkei
Shimbun9 August 2000). At the meeting on the 28 Augastagreement was reached to work out a prior
notification system. As a result, the LDP Committeleased the loan funds on 7 Septembapgn Times3
September 2000).

To reach a solution, six official rounds of talkere held from September 2000 to January 2001 (skleT)
and based on a verbal note (kojosho), a systemafmtification for ships of both countries engagin
scientific research took effect on 24 February 200t verbal note has two different versions, eseed by
the Japanese, one by the Chinese. Although boiin assence an agreement on prior notification (POIA
research vessels from both sides, there are ititegalifferences between the two documents.

In view of the current delimitation negotiationstbé ECS maritime border, it is very instructiveatalyse
these differences and to evaluate the agreemdfitiemrcy. Firstly, the verbal note has no cleafimigon of
the area to which it applies. The Chinese had nitadear from the beginning, in summer 2000, thaias
the absence of an agreement over the maritime batdeh caused the problem, but the Japanese aresid
an agreement on the delimitation of the maritimelboas taking too long and instead wanted to dimd
immediate solution. Instead of clarifying the batdhe Japanese verbal note text says that theunesas
taken so far in case of Japanese scientific res@arcChinese waters, except territorial waterdiy@ku no
kinkai, ryokai wo nozoku) should be continued.He Chinese text, the area for which prior notifmais to
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be applied for Chinese scientific research is diesdrelliptically as "In maritime areas of inter&sthe
Japanese side” (Nihon gawa ga kanshin wo yu siikide aru Nihonkoku no kinkai [ryokai wo nozoku])
According to a MOFA official quoted by Hiramatsui§wo, the Japanese achieved China’s understanding
(Chugoku gawa no rikai wo erareta) to the effeat tmaritime areas of interest to the Japaneseé stis to
the waters on the Japanese side of the mediaHireematsu 2002, p. 120-1) although Okuwaki Naoyky o
says that at least the Japanese understand i iwaly (Okuwaki 2004, p. 60). Whatever the ultimate
circumstances were, ‘understanding” does not innpgognition”. Moreover, the Chinese version refers
prior notification as “voluntary measures’ (jistkigecchi) which further removes the agreement from
recognising the disputed area as Japan's EEZ.ekheftboth sides also speaks of ‘marine scien@fearch
before the delimitation of the border is achiev@a make both sides’ legal differences even maarcbnly
the Chinese version stipulates that it would ntit@nce the legal position of either party concegrthe
delimitation of the maritime border. The latter tpoints had already been stated several times ne€h
Foreign Minister Tang Jiaxuan in August and Septm2000. However, the MOFA spokesman had also
declared on 3 October 2000 that there was a basiergtion orboth sides that it should not affect their
respective position concerning the delineatiornefrharitime border and that the accord should be on
voluntary basis (MOFA Press Conference, 3 OctobBen?2
http://www.mofa.go.jp/announce/press/2000/10/1003#b).

Secondly, the implementation mechanism of the ageeeis weak. The agreement asks for notificatiay o
two months in advance, but does not require theratide to receive permission. This is in contvast
Article 246 of UNCLOS, which demands the grantifiggermission, although consent should be given ‘in
normal circumstances’ (Paragraph 3). Moreoverettgeno penalty for any contravention to the agesgm
This is in line with the 1996 guidelines to the dagse law concerning the EEZ and continental gbedf
above).

Thirdly, the agreement speaks of oceanic scienméearch but does not clarify whether this alggiep to
natural resources research, which was the mairigrotor Japan. Of course, it is often difficult to
differentiate between marine scientific researetiural resources research and military-relatecarebe
(Hiramatsu 2002, p. 111). UNCLOS differentiateshmsn marine and natural resources research: angordi
to Article 56 paragraph 1, the coastal state hasre@n rights over exploring and exploiting theéunal
resources in its EEZ, but only jurisdiction (i.e.regulate, authorise and conduct marine reseaxer)
marine scientific research. However, in the absef@an agreed border, it was difficult to go anstier in
the verbal note. Moreover, the agreement appligstorscientific research vessels, although thegis
number of Chinese navy vessels is of even greaterern to the Japanese. Warships do not need prior
permission to cruise in another country’s EEZ,rbay still conduct oceanographic research for whidbr
consent is normally neededamiuri Shimbun8 April 2004). The latter issue is now at thetoeiwof talks
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about establishing an emergency consultation sybttmeen the relevant authorities of both sides. An
agreement in principle to that effect was achieme® July 2006 at the 6th round of the Japan-China
Consultations concerning the East China Sea, whgshreconfirmed during Chinese Defence Minister Cao
Gangchuan's visit to Japan in August/September 20@hug 31 August 2007).

In view of these weaknesses, it is not surpridnag the practical implementation of the agreemastlieen
restricted and spotty. The Chinese research vesetsundertake research or follow courses whiehewot
contained in the notification. In addition, theigities of the Chinese research vessels moved fhancast
China Sea to the Pacific Oceaks&hi Shimbun3 February 2004). According to information prowdde the
author by the MOFA, in 2004 there were 20 casegevbigher the information provided was not congtuen
with the range or scope of the activities givethia prior notification, or no prior notification wagiven.

Most of the cases without prior notification cormeent the EEZ around Okinotorishima, as well as atdha
Senkaku Islands. There were only four cases foEM® area. In the case of the Senkaku Islands and
Okinotorishima, the Chinese obviously wanted to enalpoint of their legal position, i.e. its claimthe
Senkaku Islands and its non-recognition of an E&Zkinotorishima. The agreement did not end wheat t
Japanese refer to as “illegal Chinese activit@sce there were four cases in 2001, two in 2008enn 2003,
four in 2004, none in 2005 and seven in 2006, wherprior notification had been submitted or thevted
information was not congruent with the actual shiprement (JCG Report 2006, p. 36; JCG Report 2007,
23). In the end, if tensions arising from Chinesgearch vessels in Japan’s claimed EEZ have nele=sh
declined, this may be less due to the PNA thandiaifting of China’s research activities to theiff@©cean,
the increase of tensions arising from the developsaround the Chinese oil and gas platforms aomd fr
increased activities of Chinese naval vessels.

The importance of this agreement in the contextisfpaper lies in the fact that it has not cleahedpath for
an agreement on the delimitation of the maritimelbg but rather gave China time to enhance itsviedge
of the whole of the East China Sea and beyond efisaw to provide China with another opportunitydtute
or weaken Japan's claim for a median line. Theesgeat is particularly interesting in view of thereunt
maritime negotiations. As we will see later, thare interesting parallels, like the consensus ltly bidles in
summer 2000 to speed up an agreement, the Japeraaad for a stop to further Chinese marine rekaarc
the contested area until the agreement was cortlitieamatsu 2002, p. 117), and the consensusttbat
agreement should not have any impact on the legm@lipns of either side.

C. Rising military stakes in the East China Sea

With the progress of Chinese oil and gas explonatiche ECS, the Japanese also observed a growing
presence of Chinese military forces in the argh®eterritorial disputes, as well as around Japageneral.
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For the Japanese, this is but one aspect of waadhernment criticises as China’s non-transpanditary
buildup and, together with the perceived threamfidorth Korea, it has provided a major impetuss t
strengthening and expansion of Japanese-Amerid#&amnicooperation.

When Chinese fishing vessels appeared around tilae Islands in 1978 during the peace treaty
negotiations, some of them were reportedly arm&i(2006, p. 143). Later, the involvement of tHarn@se
navy in China’s SCS research was often uncleamubecsome Chinese geological survey vessels (whagh m
have belonged to the Chinese navy) were also céinduexperiments which seemed to be more linked to
military intelligence (e.g. salinity of water) thamthe survey of hydrocarbons (Hiramatsu 20032). In the
1990s, with the development of the Chinese nauyfaccoastal navy to a blue ocean navy, an incrgasin
number of Chinese war ships cruised in the EastaC8ea and sometimes passed through the
Japanese-claimed EEZ. The Japanese observed tesafaShinese ships going through the JapanesarEEZ
1995, but 21 cases in 2000. On two occasions 8,188 Chinese navy conducted military exercisdben
Japanese EEZ, involving 13 and 10 ships, respégtive

In May 1999, 12 Chinese warships conducted a mameen waters north of the Senkaku islands. The
exercise was the first of its kind to be carriedlmpChina in that region. In July 1999 and Mar€@0@, China
conducted a full-scale antisubmarine manoeuvrkasd waters{omiuri Shimbun26 July 2001). In

November 2003, a Chinese navy 2,100-ton huntegtlgiibmarine was observed surfacing in the Osumi
Strait between the Sata Promontory and Tanegasklamal in Kagoshima Prefecture. It was legal beeaus
the submarine was surfaced, but it was the fins¢ tihat the passage of a Chinese submarine theough
Japanese strait had been confirmédngiuri Shimbung January 2004). However, when in November 2004 a
Chinese Han class nuclear submarine passed sulirtergagh Japanese territorial waters between the
islands of Miyakojima and Ishigakijima, the reaatia Japan was very sharp and the Chinese expl@iasd

an error due to technical circumstand@sfénse of JapaR005, pp. 207-8; Anami 2007, pp. 205-6).

There were also increasing reports about inteltgegathering naval ships around other areas ohJ&pa
May 2000, for the first time since Japan starteseolations, such a ship went through the Tsugaait.St
However, warships have the right of passage thramgither country's EEZ, but the Japanese government
considered these ship movements by China as nducoe to trust and friendship since they were sotgul
as being for intelligence gathering purposasnfiuri Shimbunl5 May 2000; MOFA information sheet, 8
August 2000; Anami 2007, pp. 204-5). Obviously, dapanese could not but see it in the context afaCh
growing military strength in general, the terridrconflicts in the ECS and the ongoing Chinesestigpment
of hydrocarbon resources (Hiramatsu 2002, p. 22 Mibreover, the Japanese must have wondered who is
control when Prime Minister Zhu Rongji declare@B00 that neither he nor President Jiang Zemin knew
about the activities of the Chinese naval vess@m(uri Shimbun9 October 2000Asahi Evening New4.8
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October 2000). It throws an interesting light oa Ibss of control by the Chinese government (aed th
Chinese Communist Party) over the military, andlithés of diplomatic exchanges to address theatteral
ISsues.

Tensions further increased in 2005 with ChineseJapadnese military forces confronting each othar tiee
oil and gas platforms along the median line to olisedeter and impress the other side. As mentiabede,
this was around the time when the Japanese govatrpublished two reports about its geological syraed
licensed a Japanese company to engage in explabok along the Japanese side of the medianline.
2005, the maritime border negotiations went intbdear (see below). In January, Chinese destroyers
reportedly seen criss-crossing the Chunxiao areh,Japanese P3C reconnaissance aircraft went éovebs
them {romiuri, 12 April 2005). When in September 2005 (at the tohthe 3rd maritime border consultation
round), the Japanese protested against China'syaepht of naval ships, including destroyers near th
Chunxiao fields, China argued that these were nloemexcises in its waters, and for its part askaghd to
cease flights by Japanese aircraft near the salas fias they disturbed the gas exploration projeder it
was reported that during that deployment, a shipgpinted at an aircraft of the Maritime Self Deferirorce
(MSDF). Also in September the Chinese Foreign Mipispokesman Qin Gang announced that a Chinese
reserve vessel squadron had been establishedntdler@mergencies during peacetime, and being able t
fight during wars". The establishment of the squadollows China’s creation of two naval groupshe
Bohai Sea and Yellow Sedapan Times30 September 2005).

The Japanese tried to show that they were willingeaict. In August 2005, the government annourteatd t
Japanese and American troops would for the fins¢ ttonduct in January 2006, as part of their biahjaint
command post exercise, exercises for the defendapain’s outlying islands. At the same time, thBEBS
was scheduled to conduct field drills with the U&rMe Corps, to step up bilateral security coopemawith
the same purposddpan Timest August 2005). In June, two US warships visitesh&guni island in the
Okinawa island chain (about 60 km from Taiwan)tf@ first time since 1972, when Okinawa was retdrne
to JapanAsahi Shimbunl6 July 2007). The Defence Agency also annourttattthe ASDF's scramble
activities against Chinese aircraft increased scdli Year 2005, with 107 out of a total of 239 suvkes (116
against Russian aircraft) but went down to 22 iG@(Russia: 196)Japan Times29 April 2007). According
to the Defence Agency, there were no scramblessig@hinese aircraft in 1995 and 1996, but theyahad
share of 15 % in 1997, 1998 and 1999 (Informatiothe Defence Agency provided to the author).

These events and figures show several worryingldereents. The Chinese navy is becoming more agserti
and willing to utilise its increasing power, whitee Japanese armed forces are also becoming ntore iac
the East China Sea, as well as enhancing theirecabpn with the US armed forces as part of a gdner
reinforcement of the Japanese-American securigptr&Vhile the latter is certainly to a large extaiso due
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Japan’s perceived threat from North Korea, it &dgy China as an attempt to limit its accessedacific
Ocean, deter its use of military force in the Ta@&irait, prevent it from protecting its interastie East
China Sea and in general to contain its rise asitaim power. One major reason for China to enleaite
military activities in the ECS is Taiwan and itdlvio resist an US intervention (possibly suppoigdhe
Japanese armed forces) in case of a military stemndn the Taiwan Strait. With China’s increasing
military power and its willingness to protect it®©ging military and economic stakes in the Easn@ltea,
the absence of an agreed maritime border couldeteataly lead to a military incident.

5. Bilateral negotiations

a. After 1997

As we have seen, the legal claims of both JaparChnth concerning the Senkaku Islands had allovséyd o
“shelving™ of the issue, followed by the Japanesemment claiming that there was no territoriais to
discuss. The only achievement in coming to somepcomise in the ECS was, apart from the flawed Prior
Notification Agreement, the 1997 Fisheries Agreetn@s a result of both countries having ratifiedl®96
UNCLOS, the bilateral 1975 Fisheries Agreementtodak replaced, and negotiations to this end stante
April 1996, ending successfully in November 1995¢(Fable 2), to become effective in June 2000. The
agreement circumvented the territorial disputegssigblishing “joint fishing areas’ in lieu of EEdumdaries.
This was done by establishing three different zanasre different fisheries regimes apply. The @@ath of
27° N, including the area around the disputed Sankslands, remains unregulated high seas (Valeacia
Amae 2003, p. 195). Tokyo's original proposal @ thedian line was rejected by Beijing. Moreoveg, th
agreement states that it does not affect theitipasion other legal matters, including the issuéisputed
islands and boundary delimitation of their EEZs #relcontinental shelves, and is therefore a piaves
agreement. Moreover, there is no effective dispatdement mechanism. Finally, South Korea proteste
Sino-Japanese Agreement and demanded trilatekalliatause one of the designated areas overlaps its
claimed EEZ (Valencia & Amae 2003, p. 196).

Table 2

Chronology of Fishery Consultations 1996-1998

1. Informal Japan-China Consultation on the LawhefSea and Fishery: April 1996

2. Informal Japan-China Consultation on the LawhefSea and Fishery: August 1996

3. 1st round of the Japan-China Consultation orL#lve of the Sea and Fishery: December 1996

4. 2nd round of the Japan-China Consultation orLéve of the Sea and Fishery: February 1997
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5. 3rd round of the Japan-China Consultation orLtwve of the Sea and Fishery: April 1997

6. 4th round of the Japan-China Consultation orLtve of the Sea and Fishery: June 1997

7. Informal Japan-China Consultation on the LawhefSea and Fishery: June 1997

8. Informal Japan-China Consultation on the LawhefSea and Fishery: July 1997

9. 5th round of the Japan-China Consultation orLtve of the Sea and Fishery: August 1997

10. 6th round of the Japan-China Consultation erLthw of the Sea and Fishery: August 1997
11. 7th round of the Japan-China Consultation erLthw of the Sea and Fishery: August 1997
12. 8th round of the Japan-China Consultation erLthw of the Sea and Fishery: November 1997

Source: China Division, Ministry of Foreign Affajr3apan

These negotiations were superceded by the "Cotisnkaon the Law of the Sea and the Delimitatiothef
EEZ" (see Table 3) from August 1998 onwards. Thesesultations™ consisted mostly of an annual meeti
and were conducted at the Deputy Director Genevalll They achieved no progress at all becausediitis
insisted on their legal positions, the Chineseiooltd with their explorations and extractions oérey
resources, and the Japanese tried to maintaingtes sjuo. Moreover, the Koizumi era, with the Rrim
Minister's Yasukuni war shrine visits, was not catide to progress.

As we have seen above, the Chinese made propesaisktimes for joint development, which were also
submitted during the maritime border negotiatidtswever, they were rather vague and did not lead
anywhere. This vagueness in China’s proposal®iiar §levelopment could also be observed in similar
Chinese proposals submitted to the other claimaritsee South China Sea. It has also often beereancl
whether the vagueness was for tactical purpostteeaesult of differences among the various Chizesers
(Buszynski & Sazlan 2007, p. 151). Moreover, theadese made joint development in the ECS dependent
the prior settlement of the ownership of the SeoKalands, and the delimitation of the maritimedwsrin

the ECS according to the median line approach. @ okys encouraged in its insistence on the lattert py

the fact that China had so far implicitly recoguigiee median line by not erecting any extractioncttires

on the Japanese side of the line, although it badwucted extensive explorations there (includirggube of a
floating exploration rig). The Japanese governnsentinued to explain to the Chinese that, as laga
compromise for the maritime border was found, ehemmaritime area up to 200 nm from the Japaness co
was contested and theoretically part of Japanisialde EEZ, including the Chinese fields in thedpin area
which lies well on the Chinese side of the mediae.|Therefore, since 2004, the government has been
demanding that the Chinese stop all further devetog work until a compromise is found. To emphagsse
claim to a potential 200 nm EEZ pending an agre¢me2005 the government gave Japanese names to th
Chinese oil and gas fields in that area:
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Chunxiao - Shirakaba
Longging - Asunaro
Duangiao - Kusunoki
Tianwaijian - Kashi
Lengquan - Kikyo

From March 2006 onwards, Japan also protestedadimees to the Chinese government when gas
production was about to start in the Bajiaoting figld, 6 km northeast of the Pinghu field (intexwi with a
high ranking MOFA official, 22 November 2006). Har| in August 2003, faced with China’s relentless
progress in the Chunxiao field, the Resource BudMETI had demanded from the Chinese data albaut t
field, this demand being repeated by Foreign Mani&tawaguchi when she met her Chinese counterpart L
Zhaoxing on 21 June 2004. This Japanese demand Wweyustified according to UNCLOS if Japan’s
claimed median line was bilaterally agreed. Sinba& does not accept Japan's claim, the Chinegseeto
provide data, and Li suggested instead to sheltledides” differences and to embark on joint dgualent
(Urano 2005, p. 219).

b. Since 2004

Around the turn of the millennium, Japan's negotgastance had become weakened by several
circumstances which adversely affect the chanagsift development. At the same time, the Chinesst
also have realised that its unilateral progresheénECS and the growing military connotations @f tivo
countries” disputes was not in its long-term irdete establish itself as a non-threatening poweisia.

Firstly, China had made more progress in explotiregwhole ECS and had actually started to extrideinal
gas, increasingly approaching the median line, edeedapan had started with a survey at its sitleeof
median line only in 2004. This imbalance will beydifficult for Japan to rectify by its own effeit
particularly as long as China refuses to shargatdogical information. As a result of the imbalarot
information and “sunk cost’, the example of the®2@@reement between China and the Philippinesgis w
as the 2005 agreement between China, the Philippine Vietnam for seismic research in the Soutm&hi
Sea, would therefore not be easy to apply, bedaube South China Sea China’s partners are mdessr
on an equal knowledge-level, while it is still faom clear whether there will be joint explorationfuture
without a solution of the sovereignty issue (Busky& Sazlan 2007, p. 161, 164-65).

Secondly, in contrast to the 1970s and 1980s, Gkinaw technologically and financially much more
advanced and less dependent on foreign technotudygapital to engage in off-shore oil and gas exta.
Japan therefore no longer has its technologicalgse to offer as an incentive to come to a solutidhe
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disputes. At the same time, the Chinese will ha@nlconcerned by the withdrawal in October 2008l
and Unocal from their participation in the explovatand extraction of oil and gas in the Xihu Trbug the
ECS. This involvement not only promised to prowdscome funding, technology and risk sharing, st a
offered some sort of international cachet to igsnak in the disputed area. The companies had cdedlan
agreement with China National Offshore Oil Corpa@ai{CNOOC) and Sinopec about joint gas exploration
in the Chunxiao and Baoyunting area in August 208y at least eight years of negotiations, butdgsl to
leave the project only one year later. The comgcéene to the conclusion that the financial rewafdke
project were too low given the project risks. Amdhgse risks was the Japanese-Chinese territosalite
about the ECS maritime bordekdja-Pacific Upstream Insight©ctober 2004international Herald Tribung
20 August 2003). The Japanese government had eggl#o the two foreign companies its concern about
China trespassing the median line (interview witieaior Japanese diplomat, 19 October 2004). The
departure of these two foreign companies signifiedexit of the last non-Chinese energy compamas f
the ECS, and it also proves that China is willind able to continue the exploration and extraotibgas and
oil in the region even on its own.

Thirdly, the Chinese navy has become more develapddcas extended its range to protect its energy
installation in the whole area. One the one hargiths weakened Japan’s position; on the other, badihg
impetus to a reinforcement of Japanese-Americaitamilcooperation was also not in China’s interc3its
despite their closer military links, Japan canngiext much help from the US, which is interested in
maintaining a workable relationship with China desmany bilateral problems, and does not make any
official public statements on either side’s terigbclaims, as mentioned before.

Finally, the overall Japan-China relationship hatedorated and reached a low point under Primadtin
Koizumi (2001-2006), when the territorial dispugached its climax. The year 2004 saw anti-Japan
demonstrations during the Asia Soccer games ing&Claind other incidents before and afterwards, aach
Prime Minister Koizumi's annual visits to the Yasokshrine. Mounting concerns that China was efffett
going to tap oil and gas reserves in fields stiaddhe median line put pressure on the Japaneszgoent
to react. But at a time when nationalist politisamere riding high in Japan, developments seemgédttout
of hand by tit-for-tat reactions, such as the Japamame-giving to the Chinese oil and gas field#)e
licensing of a Japanese company to test drill éndisputed area. The Japanese Lower House's Securit
Committee passed a resolution at the end of Mabod 2alling for the preservation of territorialegtity and
asking the government to represent Japan’s intarest strongly. In May 2004, one of the most piolif
writers on the territorial issue, Hiramatsu Shigésw over the Chunxiao gas field and wrote a mootieed
article on the construction of a natural gas etimadacility there Tokyo Shimbur28 May 2004). The METI,
notably under its very outspoken and right-wingister Nakagawa Shoichi, tried to present itsethastrue
defender of Japanese interests in comparison héthMiOFA, which had gained a reputation of beindt™so
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on China. The situation reversed when Nakagawargg@aced in October 2005 by the more pro-China
politician Nikai Toshihiro, whereas the new Forelgmister Aso Taro took a more hard line approach
towards China, hinting at unspecified countermeasifrBeijing started production in the Chunxias gald
(Asahi Shimbun20 March 2006). China, on the other hand, didtolerate Japanese test drilling even on
Japan’s side of the median line, and in generaldaudifficult to adjust to a much more assertiapanese
stance after so many years of Japanese deference.

All these circumstances may have prompted bottssmeslaunch their efforts to find a solutionte t
disputes even while Koizumi was still prime minist& new round of negotiations was proposed by igore
Minister Li Zhaoxing when he met his Japanese arpart Machimura at the beginning of October 2004 i
Hanoi Japan Times27 October 2004). Earlier on 21 June at a meetirfgingdao, he had suggested to his
Japanese counterpart (then Kawaguchi Yoriko) avielopment in the ECS, but Kawaguchi reiterated th
Japan first needed geological data from China (M®Féss Conference, 22 June 2004). However, it seems
that the Chinese at that time made a concrete pabpaccording to newspaper reports quoting a MOFA
official, Li suggested an area for joint developin@nbe created by evenly dividing the area betwlzgran's
median line and China’s claimed bordéoifiuri Shimbur22 June 2004). This would not meet China’s
demand for entitlement of an EEZ "up to the Okindw@ugh™ on the basis of the natural prolongatibthe
continental shelf, nor would it meet Japan's demand its sacrifice would be greater than China’s.
Moreover, it would be only a provisional agreemdiké the 1997 Fisheries Agreement, by excludiriigal
resolution of the maritime border delimitation &hd legal title to the Senkaku Islands.

The ministerial meeting resulted in the beginnihgvbat the Japanese officially calls the ~ Japam€&h
Consultations concerning the East China Sea aner®thtters * (Higashi Shinakai to ni kansuru Nittyu
Kyogi, hereafter ECSOM). On the one hand, this t&lless precise than the previous one becaube of
dropping of the reference to the EEZ, but on tieiohand, it is more precise by referring spedifyda the
East China Sea and dropping the very general reder® the Law of the Sea, which in any case isatyal
basis of such talks. The Chinese name of the regwis is "China-Japan Consultations regardind:tet
Sea’ (Zhong Ri guanyu Donghai wenti cuoshang).

According to the Japanese press reports, thereaavasw proposal from Beijing during the 1st roumi?®
October 2004 and, confronted with the Chinesetesce on joint development, the Japanese simpbated
their demand for data and a stop to China’s aesv(interview with Kyodo News Agency in Beijingd 2
October 2004). One can only assume that the Chamgsie suggested the above-mentioned compromise
formula for the area of joint development, and thatJapanese did not consider it worthwhile redjmon
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A new development occurred only when during the iZnohd of the ECSOM in May 2005, the Chinese
government proposed two specific areas for joinettgoment. Both areas were, however, on the Japanes
side of the median lineggpan Timesl June 2005Asahi Shimbun30 September 2005). The Japanese found
this proposal unacceptable and insisted againeprbvision of geological data of the area alorggrttedian

line, threatening to do their own geological surv@gijing further complicated the matter by appésen
situating the two areas in the Senkaku Islands™ &&¥near or possibly partly overlapping with the
Japan-South Korea Joint Development Zone. The gebgr information from the Chinese was not very
precise and China later described the latter gaceudt” to the Chinese Longqing fieMdmiuri Shimbun]1
March 2006).

At the 3rd round in September 2005, it was Japaohwireated a new departure when for the first iime
formally called for joint development, proposingaea equally divided by Japan's proposed median li
and including the Chunxiao, Duangiao, Tianwaitiad &ongqging gas and oil field¥ @miuri Shimbun2
October 2005; Anami 2007, p. 210). According toibapanese diplomat Hamamoto, Japan also propasied th
both sides would agree that China could exploredevelop energy resources to the west of the meiuiian
and Japan could do so on the east side. Untilbhdigreement could be reached, China would stop
exploration in the Chunxiao, Duangiao, Tianwaitiend Longging gas and oil fields (Hamamoto 20032).
For the first time China offered to provide geolmdidata, in case concrete progress on joint dpuedat
was achieved, but refused to suspend the ongoilliggion its side of the median line. Moreoverpda
protested about China’s deployment of warships theacontested gas field¥apan Times2 October 2005).
China, however, rejected the Japanese joint denedaparea proposals during the 4th round from 6ardhl
2006 (vww.cima.gov.cn/zuijinziliao/zjzI-11.htjn Yet, the main achievement was that both sidesagreed

for the first time on the concept of joint develggmhas an interim arrangement, which should netcaff
future negotiations over territorial delimitatioQFA statement, 1 October 2005). This understandiag
further developed during the 5th round in May 20@fn both sides agreed to shelve the delimitatidheo
EEZ border because it would take too long to daad,that the emphasis should now instead be on joi
development$ankei Shimbur81 May 2006). Japan also agreed that it wouldesbasts of areas already
developed by Chinag(nancial Times21 March 2007Yomiuri Shimbun20 September 2007).

A further rapprochement of sorts between the twlessi divergent positions occurred in March 200Biat

4th round when China suggested joint developmetwaofareas in the EEZ, one in the EEZ of the Semkak
Islands and the other in the north near the Lorg@ield. But, in contrast to their proposal in M2§05, only
the area near the Senkaku Islands is on the Japaitesof the median line, whereas the northera iare
located on the Chinese side of the median Ma(iuri Shimbunl1 March 2006). The proposal had the
advantage for China to reconfirm its refusal ofittedian line, to exclude the most controversialfgdds
around Chunxiao and Tianwaitian and thus to tunurddapan’s proposal of September 2005, while making
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an indirect point about its claim to the Senkakarids. Moreover, while the location in the EEZ e t
Senkaku Islands was bound to be rejected by Takywder to prevent China gaining any foothold ia #nea,
the other location was responding to Japan's dertietgbint development fields should be on bottesiof
the median line. However, in order not to compraniis stance on the median line and on the Chinese
explorations near the median line, Japan turnechdmth proposals during the 5th round on 18 May6200
(www.cima.gov.cn/zuijinziliao/zjzI-11.htin During the next round in July 2006, only an agnent on

establishing a panel of experts and on a hot leteréen the Japanese coast guard and its Chinesteiguart
to prevent incidents in future was agreed upon.fireeand only expert panel meeting took placesakpril
2007.

Table 3

Chronology of East China Sea consultations 1998-

Japan-China Consultation on the Law of the Sealmm®elimitation of

EEZ (Kaiyoho ni kansuru Nittyu Kyogi)

1st round of the Japan China Consultation on thve dfsthe Sea: August 1998
2nd round of the Japan China Consultation on thve dfethe Sea: January 2000
3rd round of the Japan China Consultation on the dfthe Sea: September 2000
4th round of the Japan China Consultation on the afthe Sea: December 2001
5th round of the Japan China Consultation on the dfthe Sea: November 2002
6th round of the Japan China Consultation on the disthe Sea: December 2003

Japan-China Consultations concerning the East Gwasand Other Matte(sligashi

Shinakai to ni kansuru Nittyu Kyogi) Director Geaklevel

1st round of the Japan-China Consultations conegrthie East China Sea and Other Matters: 25 October
2004

2nd round of the Japan-China Consultations conegithie East China Sea and Other Matters: 30-31 May
2005

3rd round of the Japan-China Consultations conegrtiie East China Sea and Other Matters: 30 Septemb
1 Oct 2005

Informal Japan-China Consultations concerning thet Ehina Sea and Other Matters: January 2006

4th round of the Japan-China Consultations conegriie East China Sea and Other Matters: 6-7 March
2006
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5th round of the Japan-China Consultations conegrtiie East China Sea and Other Matters: 18 Mag 200
6th round of the Japan-China Consultations conogrtie East China Sea and Other Matters: 8-9 1iig 2
7th round of the Japan-China Consultations conegrie East China Sea and Other Matters: 29 Mol 2
8th round of the Japan-China Consultations conegrtiie East China Sea and Other Matters: 25 May 200
9th round of the Japan-China Consultations conogriiie East China Sea and Other Matte6 June 2007
10" round of the Japan-China Consultations concertiedgeast China Sea and Other Matters: 11 October
2007

11" round of the Japan-China Consultations concertiedgast China Sea and Other Matters: 14 November
2007

1* Ministerial Meeting: 1 December 2007

Vice-Ministerial Meeting in Beijing, 22-23 Februa2p08

Vice-Ministerial Meeting in Beijing, 14 April 2008

Source: Japanese Ministry of Foreign Affairs andsieeports

C. Toward the end game? Negotiations after 2006

With the arrival of Prime Minister Abe in Septeml2806 and an implicit agreement with the Chineséndu
his October visit to Beijing not to visit the Yasuk Shrine, prospects for an agreement becametbrighhe
political environment of the Japanese-Chineseiosighip had greatly suffered during the time ohteri
Minister Koizumi (2001 — 2006) and had further emamed nationalist surges on both sides. The Japane
had been unable to understand the willingnesseohéw Hu Jintao regime in 2002 to improve the ekt
relationship, and Hu was finally unable to contitigeovertures towards Japan in the face of interna
disagreements over a more conciliant Japan palitlya face of a number of Japan-China incidents and
Koizumi’s repeated visits to the Yasukuni Shrinee Hu Jintao leadership was now, however, in mirofef
control after having ousted most of the remainilagg Zemin followers (known to be less positive #ogs
Japan), which showed when Hu Jintao reacted vesiipaly to the new Japanese prime minister Abe&hi
by agreeing to invite him immediately after assuypower in October 2006. At the summit in Beijitige
two leaders published a joint statement in whigythromised to "accelerate the process of consuitah
the issue of the East China Sea, adhere to the liicection of joint development and seek for ahetson
acceptable for the both sides ...in order to makdetdst China Sea a "Sea of Peace, Cooperation and
Friendship™ (Joint Statement, 8 October 2006).

This change on the Japanese political side hacharediate effect at least on the atmospherics oEDS®
negotiations. During the next round on 29 March72@hina apparently proposed an area for joint
development which is north of the Senkaku IslafsZ and south of the Japan-Korea Joint Development
Zone. Although it is on the Japanese side of thdianeine, the area is closer to the latter lirentto the
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Okinawa Trough lineTokyo Shimbur4 April 2007). The negotiation process was givenhfer impetus by
Prime Minister Wen Jiabao's Japan visit in ApriDZ0The two leaders reached a consensus on fivmspoi
*...making the East China Sea a sea of peace, campeaad friendship, and carrying out joint devetemt
based on the principle of mutual benefit as a teargarrangement pending the final demarcation and
without prejudice to the positions of either sigernatters concerning the law of the sea’. Theyadgeed to
carry out “joint development in larger waters atable to both™ (Chinese Foreign Ministry Spokesper25
May 2007). The major breakthrough was that bothifpr ministers set a deadline for the negotiatypn b
agreeing to submit a plan for joint developmentabyumn 2007, thus going further than the Abe-Hu
agreement in October 2006, which spoke only abctglarating the pace of the negotiations (MOFA ®res
Conference, 22 June 2007; Chinese Foreign Minitegs Spokesman, 29 May 2007). In addition, thagehr
“larger area acceptable to both sides” was meanake it easier to agree on an area for joint dgreént
which would not just be limited to one area in timeth and one in the south of the ECS as propogéthina,
but would also not be limited to the Chunxiao geklfgroup either as demanded by Japan.

As one concrete measure, the Japanese have ohigidgum to help China with energy- and
environment-saving technologies. This realisesGbmber 2006 agreement to create a relationshigeduy
‘strategic interests based on mutually benefi@tdtions’, and also, probably in a nod to jointelepment in
the ECS, demonstrates to China how useful it dik together with Japan in the energy field. 1920

Tokyo hosted a Japan-China forum for technical ggpen energy-saving technologies, and on the amtas
of Prime Minister Wen Jiabao's visit to Japan iniA2007, an energy dialogue was organised at staiite
which was attended by about 650 Japanese and Elbossess executives from oil, gas, electricity an
other energy-related companies which is to be aefdially Japan Times]13 April 2007). The second
comprehensive forum on energy conservation and@mviental protection was held on 27 September 2007
in Beijing. Both fora took place along with a bédedl ministerial meeting of the ministers in chaofenergy.
Other Japanese bargaining chips are more coopewtithe environment, the recognition of China as a
‘market economy’ and the visit by the Japanese mmgaring the opening ceremony of the Olympic Game
in Beijing in 2008.

The atmosphere in the relationship improved furthieen Fukuda Yasuo became prime minister in October
2007, as a result of the sudden resignation ofdktimister Abe Shinzo. Known as a politician witteater
sympathy for China, he immediately made clear hieatvould not visit the Yasukuni Shrine. The Chinese
expressed their appreciation of the change whetdived six Japanese ministers for a ministeresting at

the beginning of December 2007. Although Foreignister Masahiko Komura was given the unprecedented
honour of meeting with President Hu Jintao, as a&Nvith Prime Minister Wen Jiabao, even the elenatf

the ECSOM from bureau chief level to ministerialdedid not lead to a breakthrough. In his meevurtty

his Chinese counterpart Yang Jiechi on 1 Decentindh, sides merely agreed to conclude the talksroefe
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planned visit by Prime Minister Fukuda to Chinayglabandoning the agreement of April 2007 to aeh&ev
framework for joint development by autumn. At thegimning of 2008 there was a clear acceleration of
meetings between both sides at various levels fwbmh few details emerged.

Conclusions, solutions and outlook

The investigation of the Japanese-Chinese temltdisputes in the ECS provides an illustratiomoiv Japan
has changed its general approach to China, andih@svattempting to balance a much more assertive
approach with the relative decline of its power aodg China. On the Chinese side we see a move fasray

a very centralised control of the disputes to aisi@e-making process where individual ministried, o
companies and particularly the navy, increasingly gnore autonomy.

After the territorial dispute over the Senkaku msla began with China’s claim in 1970, the Japanese
government tried to keep the conflict under wrapslevstill asserting its legal title. The Chinesadership,
notably Zhou Enlai and later Deng Xiaoping, werdimg to shelve the issue because at the time Hasl
more important issues to address. Unfortunatelyitigute did not go away, but rather became maongotex
when China started to unilaterally go ahead withdkploration and extraction of gas and oil andmibath
countries signed UNCLOS in 1996.

As this investigation shows one cannot put the blaommpletely on China since we have seen that9dés
have, at different times, gone ahead without adhgeprior consent from the other side. The Chinegk
remember that in 1974, Japan concluded an agreewi#ntSouth Korea for the exploitation of carbon
resources in the north of the ECS, although the&@ government considered the agreement as nlgi
rights in the area. Despite these protests, thangsme went ahead with exploration and abandoneualyit
when no commercially viable resources were fouriger&after, however, the Japanese showed greaingstr
in surveying even the area on the eastern sidésgiroposed median line, and did so already befoee
ratification of UNCLOS in 1996, which advises pans to a maritime border dispute not to do anything
which would jeopardise or hamper a final agreem@NCLOS Article 74 paragraph 3 and Article 83
paragraph 3). Secondly, the Japanese governmeeoleseveral semi-private Japanese and Chinesepiste
and official Chinese proposals attempting to fincbenpromise, by insisting on linking it with theéldito the
Senkaku Islands. Of course, the Chinese proposate wither rather vague openings or proposals aimed
merely at a provisional agreement (by excludinghal fresolution of the sovereignty issue and theitmae
border), but at least the Japanese government bawtel made better use of its most important lewenaghe
1970s and 1980s, i.e. its access to off-shore eadpbdm, extraction and transportation technologiésteover,
after the conclusion of the Peace and Friendshgatyrin 1978 and the beginning of a relatively lstaind
positive bilateral relationship during the 1980sere was a golden opportunity for tackling remagnin
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bilateral issues.

But not only did the Japanese government overpigytarritorial claim to the Senkaku Islands, while
underplaying its technological advantage and thmdpnity offered by a stable relationship, it fenced the
Chinese perception that it did not care much al@uba beginning explorations, and was instead iitfyli
condoning them through its silence. The latenedb®P007 law on the protection of maritime stroesuis
indicative. The Japanese government even direntlyirgdirectly financed two pipelines and other assed
installations for the Pinghu oil and gas field (aiés claiming now that part of this field lies withthe
disputed EEZ area), between 1997 and 2001, atewhen negotiations had finally started to addtkes
maritime border as a result of both countries hgnsigned UNCLOS in 1996. In addition, the Japanese
government did not allow any company to exploredisputed area until 2004, even on the Japaneseo$id
the median line, without even trying to get somaghin return from China. The Japanese governma&med

to be content as long as the Chinese were implicgspecting the median line, even though thereewer
reports in 1995 and later that Chinese exploraigsmwent beyond it.

Japan’s changing approach

So why did the Japanese government change itsiggosit the beginning of the new millenium and
abandoned its hitherto restraint? Jin Yongmindhef$hanghai Chinese Academy of Social Sciencesestgyg
the following rather conspiratorial reasons: a)alap hope to continue importing oil from China weid
when China became a net oil importer itself, b)ahap appetite for the carbon resources of the EES w
awakened by China’s successful exploitation, andapan wants to impede China’s overall development
because of the growing rivalry between the two toes (Jin 2006, pp. 52-3). This does not seemet@r
isolated opinion since the author was given a singkplanation by another Chinese internationaldalolar
(interview, 30 November 2007). Of course, the Japarsilence was due to a rather more complex set of
reasons. Japan’'s China policy, until at leasteersd half of the 1990s, was in the hand of the MQ¥hich

was keen to protect the increasingly fragile retathip from several negative domestic influencess athich

it had no control. These included, for example, tdsebook issue, and other problems related tonJapa
difficulties in coming to terms with its past, invay that is acceptable to its Asian neighbourswéieer, it

had control over the agenda-setting as relatebeddrritorial disputes, another example beingethding of
ODA loans. But as in the latter case, the tempagisind ignoring of the problem as a result of latk
foresight or political wisdom on both sides, allalxtbe decision-making process to be ultimatelydiga by

the general deterioration of Japanese-Chineseigablitelations, which was driven by growing Japanes
concerns over China’s political, military and eamiodevelopments (Drifte 2006).

Growing Chinese pluralism
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The deteriorating situation has not been helpegrbwing pluralism and loosening of central control

China. As we have seen with the various semi-pgicantacts between Japanese and Chinese companies,
differences among several economic players on hieeSe side contributed to the failure of pasmapis to
negotiate joint development in the ECS. The anneomants by CNOOC about the start of gas extraction
from the Chunxiao field demonstrate the strengttihefoil company which cannot be called a private
enterprise in the Western sense. In October 20@4Jdpanese government found that 12 mining canosss
designated by China, extended into the area clabyeldpan as its EEZ. According to the sources, fou
mining fields were secret, one that crosses thaanduhe and three that are completely inside JafaBZ.

All these fields lie tens of kilometers northealstn® Senkaku Islands. The three mining fieldsrs¢he area
designated by Japan as its EEZ include an aresteegil in July 2001 by CNOOC for a mining licente o
five years Japan Timesl8 October 2004Y omiuri Shimbunl January 2005). In October 2005, the Japanese
government announced that it had protested abeugt#int of gas extraction from the Tianwaitiandjels a
gas flare had been observed over the platformnamatakable sign of gas extractialapan Times2

October 2005). The Tianwaitian gas field is oneyvexar the median line and always included in Jagpan
proposals for joint development.

Another example is the various groups of natiohalietesters from the mainland as well as from Hidngg
who managed to go by ship to the Senkaku Islandghacould not have happened without at least tacit
approval by some Chinese authorities. The growifigence of the military is particularly ominous.the
1990s, the navy started to increasingly asserpliés We have seen the role the navy apparenthedlan the
1992 law on China’s territorial waters, insistimgexplicitly mentioning the Senkaku Islands. In i\pf the
same year, a Chinese navy deputy commander wasdjuothe Chinese press as saying it was high ttiaie
China readjusted its maritime strategy and makesratiorts to recover the oil and gas resourcelarSouth
China Sea, thus reinforcing the seriousness ofé&skimotives and highlighting its energy problems
(International Herald Tribunel9 June 1992). Faced with the acute crisis in sei#000, Prime Minister
Zhu Rongji professed his ignorance of the navytwiies in the ECS. The existence of competingliasts
and factions in the Chinese elite has also beearabd in China’s policy towards the South China Sea
(Buszynski & Sazlan 2007, pp. 150-52).

However, this pluralism also depends very muchhencbhesion and strength of the central leadexghiph

is weakest during a changeover. By 2007, the Hadileadership was much more in control and coffikaich
to react positively to the advent of a more pror@hieadership in Japan. Moreover, the Taiwan issue
currently seen as a very urgent issue. As a raheltcentral leadership is, for example, succeeititgnning
the visits of Chinese activists to the Senkakunidga@sahi Shimbunl3 December 2007).
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Toward joint development?

Although the two sides have not achieved an agreeme007 as planned, a compromise allowing adtlea
joint development has now become more realistin thithe Fukuda government can maintain itsedfpite
a very difficult domestic environment and the suddmergence of various disputes with China (i.e. th
Chinese ravioli food poisoning case and the impaclapan’s public opinion of the Chinese clampdomwn
demonstrations in Tibet). But even if an agreenoenbint development can be achieved, one can assun
basis of the above analysis that there will alagfew developments which will confront the two ainies
time and again with the fundamental problems afiaesolved territorial claim, and an undelineated
maritime border, arising from the conflicting pasit of both sides on the disputed area: China densiit to
be that between the median line and the OkinawagiroJapan regards it to be the overlapping aréaeof
200 nm EEZ. Moreover, joint exploration is not aageea to solve the problem of delineating a maeitim
border (Hamamoto 2007, p. 36). The White Paper 20@7e Chinese Foreign Ministry even confirmed the
country’s right to the continental shelf up to @kknawa Trough, even while the bilateral negotiadio
seemed to have been in their final staggodo,16 September 2007).

The most predictable case for a flare-up (apamf@hina starting to extract oil and gas near thdiameline)
is the requirement to submit applications for egien of the continental shelf to the UN Committee o
Limits of Continental Shelf by May 2009. This wallso require extensive surveying activities in HES.
After oil and gas there is the issue of deep sesngniof nodules, containing raw materials, whichr@hwill
need for its expanding manufacturing industry eweme quickly and in greater quantity than Japamémch
2008, the Japanese cabinet adopted a basic madéwetopment plan which states that immediate steps
should be taken to research and develop oil, Nagjasa methane hydrate and sea-floor hydrotherebsits
in the nation's EEZY(omiuri Shimbun19 March 2008). At the same time, the activitiethe Chinese navy
can only increase in the ECS as a result of theaamived Taiwan conflict, China’s desire to acckedtacific
Ocean and Japanese-American military countermessure

How then could these two territorial problems bsoheed once and for all? We have seen that theooim
for a compromise, although the two countries” haeddegal positions and growing competition andlriv
make finding a solution more difficult. Shared eanc interests in the wider sense (i.e. trade,stient,
ODA, energy-related technologies, etc.) have hetpembothe tensions and may create the environfoent
finding a temporary solution in the shape of jaatelopment of the ECS, but these positive factayg not
carry developments to a solution of the territodigputes. The territorial claim to the Senkakarisls seems
to be a zero-sum situation, but there are precedenjoint sovereignty (for example, France-UKnjoi
sovereignty over New Caledonia), or jointly exglugtthe natural resources of a territory (partidylan the
absence of any population). Valencia suggests esumtlamental prerequisite that Japan will haveotecede
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that the Senkaku Islands cannot be used as thefbasin EEZ, as a basic concession to separate the
sovereignty issue from the boundary issue (ValeR@@v, p. 158). By having now agreed to open up the
waters outside of the territorial waters for jogigivelopment, Japan has gone a long way (intervigivav
senior MOFA official, 25 May 2007).

The median line is negotiable according to Japala®gdn the case of both disputes, the conceraeties
(which at some point will have to include South &y can resort to the various dispute settlements a
foreseen in Part XV of UNCLOS. Unfortunately, Chimgs never accepted the use of the InternationaitCo
of Justice or any other compulsory dispute settterfar territorial disputes and made a declaratmthis
effect on 25 August 2006 (Sakamoto 2007, p. 24hc8ming the Senkaku Islands, in 1997. the Japanese
Press Secretary declared that = We have neveras&ed by any party to file this case with the imiional
court. However, we firmly believe that the Senkéddands are an integral part of Japan, and thare is
argument about this’, which basically rejects reseuo international litigation as well (Press Goehce, 27
May 1997 http://www.mofa.go.jp/announce/press/1997/5/5271#fn The same negative stance applies to
the maritime border (Anami 2007, p. 195).

In the end, as Valencia argues, the fundamentalebao the resolution of these disputes is notbuit
‘unresolved historical grievances and the polibtceational identity” (Valencia 2007, p. 157). Té@onomic
stakes in the ECS are too different between Japah @Ghina to allow them to rely on a purely
economic-interest based motivation leading to alugi®n. International law can give some guidanoet,
ultimately — as even Hiramatsu Shigeo concedegre thas to be a political solution, particularlyiaw of
both sides refusing international litigation (Hiratsu 1999, p. 10). For a political solution theas o be a
positive atmosphere and strong leadership, whitbwal both sides to understand that a constructive
relationship is an absolute necessity for the natimterests of both countries and to act upon it.
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